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? INSOLVENCY OF THE DEBTOR — AS PRECONDITION TO INCONSISTENCE

(Analyze of Georgian Law of insolvency)
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The issues of insolvency are regulated by
special law in Georgia. Existence of such
special laws is not strange to the systems
of European and Anglo-American legis-
lation. They call special laws regulating
insolvency legislation “Bankruptcy Law”
1. Since the end of the previous century
new term “insolvency” was established

and relatively modern name of the law is
“The law on insolvency”

2. In the narrow sense, “insolvency”
means inability of payment, inconsis-
tence.

In the law adopted in Georgia
n 1996 the word “bankruptcy” was
" mentioned - the law “on bankruptcy
: proceedings” (enacted since January 1,
1997)%, while the law adopted in 2007
is has relatively simple name — the law
“on insolvency proceedings”.*
Both laws in force in Georgia
consist of special rules for regulation
of insolvency proceedings. For example, bankruptcy
law as of 1996 discussed insolvency proceeding as joint
proceedings and was called “bankruptcy proceedings”
The mentioned proceeding, which was opened on the
basis of the debtor’s or the creditor’s application, could
be transformed into the rehabilitation proceeding.

I For example, they called bankruptcy law adopted in the veuss
1877-1999, “Konkursordnung”;
adopted in 1993 — “3akon o Gankporcrse”, and that of Angle

in Russia they called the s

American countries — “Bankruptcy law”.

2 For comparison, in Germany this law is called “Insolvenzit
nung”, and in England “Insolvency Law”

3 For simplicity it may be called “Bankruptcy Law”.

* For simplicity it may be called “Insolvency Law”.
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The law “on solven-

cy proceedings” adopted
in 2007 involved general
term - “insolvency pro-
ceeding”, that is started
with tuition proceeding
and later it turns either
into the bankruptcy pro-
ceeding or rehabilitation
one. Though, pursuant to
the same Law it is permit-
ted to start bankruptcy
proceeding without tuition
on the basis of the debtor’s
application. It is remark-
. able that new law gave

us wide understanding of
“insolvency proceeding” and turned it into the general
concépt of bankruptcy and rehabilitation proceedings.

To avoid messing of different proceedings (of
insolvency, tuition, bankruptcy, rehabilitation), every
proceeding is united into one single concept - “insolvency
proceeding”. Respectively, the science of this field of Geor-
gian legislation, as well as the mentioned one, is known as
“insolvency law”. This is the name it is established in the
institutions of higher education of Georgia.

It is interesting what place Georgian legislation
does debtor’s insolvency occupy. It is remarkable that
the debtor’s inability of payment is one of the most
important institutions of insolvency.

Pursuant to the insolvency law in force, the
debtor’s insolvency is the foundation file application
on insolvency (Insolvency Law, Article 13). The Debtor
or his/her creditor (creditors) is initiators of the ap-
plication.

Another reason for the appeal is estimated in-
solvency (Insolvency Law, Article 13).

In contrast to the insolvency law, bankruptcy law
has systemically better build. At the beginning it charac-
terizes preconditions to the bankruptcy proceeding and
separates two basic — material and formal preconditions.
In this scheme they discuss debtor’s application as formal
precondition to the bankruptcy proceeding. Founda-
tion to the bankruptcy (proceeding) is considered to
be material precondition, together with the ability of
bankruptcy. Thus, pursuant to the bankruptcy law, they
discussed insolvency of the debtor to be one of the
foundations to the bankruptcy proceeding (Bankruptcy
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Law, Article 2.2). As the application was itself formal
foundation to the bankruptcy preceding, there would
be systemic inconsistence if we discussed insolvency to
be the basis to the application (as formal foundation).

.....Pursuant to the bankruptcy law, they recognized
classic over-indebtedness to be other foundation to the
bankruptcy, together with the estimated insolvency.
Though, Georgian insolvency legislation in force refused
the foundation of over-indebtedness, because of uncer-
tain reasons.

The term “insolvency” is the starting point of the
content of inability of payment. Legal definition of this
term has always been given in the Insolvency Law. For
example, Article 2.3 of Bankruptcy Law characterizes
it as following: “Insolvency of the debtor is evident
when he/she is unable to fulfill payment obligations in
time”, and pursuant to the article 3“a” of Insolvency Law,
insolvency is considered to be “inability of the debtor,
for satisfying opportune request of the creditor”. The
creditor’s request is considered to be opportune, when
it is time for paying obligations.

it is important to understand correctly meaning
of “inability of the debtor”. Inability of the debtor in
fulfillment of the existed obligations, in relation with
the creditor’s demand, shall be lasting (stabile) and not
provisional (of the moment).

Stability of the insolvency of the debtor is in
disability of the latest for fulfiliment of the creditor’s
requests that are existed obligations because of he/
she has not enough money resources, or there is no
perspective for finding them in close future. These are
such occasions, when the debtor doesn’t deserve credit,
or when banks or other financial-credit organizations
refuse him/her in credit because of illiquidity.

The debtor is considered to be insolvent when
the latest owns the assets, but their realization needs
definite period of time and the creditor will not be able
to wait for their realization.

Thus, we can not consider the occasion to be the
debtor’s insolvency, when the debtor doesn’t want to
fulfill obligations even when the debtor has sufficient
cash resources or liguid properties.

The creditor can indicate insolvency of the debtor
if the former has complete or important point of view
about every obligation and liquid means of the debtor.
Only small part of the creditors (for example banks,
insurance organizations) is informed in such way. Other
creditors may.only presume if insolvency of the debtor
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exists. Definite creditor will have such assumption after
requesting fulfillment of the debtor’s obligations, and this
latest doesn’t fulfill them or delays its fulfillment.
Thus, we can not speak about insolvency of the
debtor in general, when the latest stops payment to the

definite creditor or several ones provisionally. Bankruptcy
Law is based on this presumption, when there is read in
the second sentence of the Article 2.3 that insolvency of
the debtor is supposed if the latest generally stops pay-
ment of the debt. Thus, stopping fulfillment of general
obligations means the surface expression of insolvency;
this is only conjecture of about existence of insolvency,
though not of the stated insolvency, which must be
lasting (stabile), as said above.

Article 9.9 of the Law “on Entrepreneurs” obliges
the managers of enterprises to file application on insol-
vency to the court without delay if the societyisins ol
ventoritisundersuch danger. The term “insolvency”
mentioned in this norm of the law doesn’t mean stated in-

solvency. They mean only presumption about insolvency,,.

Which is known to the director of the society. This latest
knows much better than other creditors, financial condi-
tions of his/her company, including information about
existed obligations and terms for their fulfillment.

Filing application on insolvency by director of the
company doesn’t prove such fact.

Pursuant to the Georgian legislation, the fact of
inability of payment of the debtor shall be audited and
only after this it will be possible to consider it as deter-
mined. Until determination of insolvency of the company,

it must not be considered so.

Auditing insolvency of the debtor takes start after
returning corresponding verdict by the court in relation
with the insolvency application. Precondition to the
auditing insolvency is initiation of proceedings in a case
by the court (Insolvency Law, Article 19), and pursu-
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ant to the Bankruptcy Law — opening proceedings on
bankruptcy on the basis of such initiation (Bankruptcy
Law, Article 11). The court shall initiate insolvency ap-
plication if it opens bankruptcy proceeding, in the both
cases insolvency proceedings take place.

Insolvency Law reduce the contept of insolvency -2

proceeding and calls it insolvency proceeding. Though,
insolvency proceeding may not be considered to be
either bankruptcy proceeding of the European legisla-
tion or Anglo-American and European reorganization
or readjustment proceedings. Insolvency proceeding
foregoes bankruptcy and rehabilitation ones®.

Pursuant to the Insolvency Law, the issue of insol-
vency of the debtor in the first place is audited by the
trustee appointed by the court. The Trustee evaluated
conditions of the debtor’s inability of payment in the
report submitted to the creditor’s meeting® (Insolvency
Law, Article 26.2.”g”). Further study of the issue of insol-
vency is provided by the conciliatory boardé6 (Insolvency
Law, Article 33.1).

After learning insolvency issue of the debtor, con-
ciliatory board may state that there is no foundation to
the debtor’s insolvency or that this foundation is absent
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since filing applicatic;n on insolvency (Insolvency Law,
Article 34.1). If the conciliatory board comes to such
conclusion, it must make decision on stopping insolvency
proceedings. This decision becomes compulsory for the
court as well, which bring in analogue verdict on stopping
insolvency proceedings (insolvency Law, Article 34.2).

Duration of the insolvency period is of interest
as well, that is how long can it exist. Pursuant to the
Law in force, insolvency of the debtor is considered
until conciliatory board makes opposing decision, that
is the decision about bankruptcy of the debtor of his/
her transfer to the rehabilitation regime {Insolvency
Law, Article 33.3). Thus, factual status of the debtor’s
insolvency as stated fact is continued during the regimes
of bankruptcy and rehabilitation.

Thus, we must learn the issue of the debtor’s insol-
vency attentively. Only stabile insolvency of the debtor
must be the precondition to the insolvency and further
bankruptcy proceedings against him/her. Incorrect con-
clusion of the trustee, conciliatory board and the board
may give rise to the rapid and improvident transfer of
the viable company to the regime of bankruptcy.

SUMMING UP, WE MAY SAY THAT INSOLVENCY
— AS FACTUAL STATUS OF THE DEBTOR MAY BE PRO-
VOKED BEFORE INITIATION OF PROCEEDING IN A
CASE BY THE COURT; THAT IS THE COMPANY MAY
APPEAR TO BE INSOLVENT BEFORE COURT MAKES
DECISION. THOUGH WE CAN NOT SHARE SUCH
POINT OF VIEW THAT THE FACT OF THE DEBTOR’S
INSOLVENCY MUST BE, OR INSOLVENCY CONDI-
TION OF THE DEBTOR, MUST BE CONSIDERED TO BE
STATED FACT BEFORE INITIATION OF PROCEEDING
IN A CASE. AS SAID ABOVE, THE FACT OF THE DEBT-
OR’S INSOLVENCY AND ITS LEGAL CONSEQUENCES
WILL BE PROVOKED ONLY AFTER LEGAL AUDIT AND
EVALUATION OF INABILITY OF PAYMENT IS MADE
AND SUBSEQUENTLY IT IS PROVED BY THE COURT
VERDICT LATER,

ROIN MIGRIAULI,
Associated professor of Caucasus and
Georgian Universities, Lawyer

5. Rehabilitation proceeding. in the first place is directed to-
wards saving the debtor, overcoming his/her financial and eco-
nomic problems.

6. Conciliatory board — this is special authority established by
he creditors and the debtor on the parity option, which evaluates
insolvency issue of the debtor and makes decision on it (Insol-
vency Law, Article 32).

3900 2011




